Nostbl 


Raymond R. Wile 
Research Library 






a 
| 
| | 
| 
: | 
COPY 
| from | 

THE NATIONAL ARCHIVES 

Record Group No. is sso 





|, Raymond R. Wile 
Research Library 


TE 
o> 4 
ag # 
eS " 
4 of 
#¥ 2." 
2 ad 
J 
| 
# creat.” 
Lat 
-_—- 
+ 
Je 
ag 
ia 
# 
f 7 
» 
vot 
| 
Pues 
> ‘| 
— & 
ee 
at ae 
iy 
u >A 
cee: 
2 
or 
¢ 
ie 
- well 
‘4 
a 
ot 
By! ' 
La 
eet 
¥ 
? 
= 
mt 
r 
2 al 
ae 
\ 
é “ 
Hs : 
af . a 
pees if et Ae 
‘ a * 2 
' a7 i 
F, moa § 
. 4 
, - 












a es a ses el ALY, . } Pe 
' a3 a a i “+ ve rs ni 2 ie of “ a. : "i Ly rs } 
i a rt = 


4 

ines é-2 

Sig vee Pues , oe _ 
ii Pua 4 > a 





States AL irenit Q, Al ourt 
FOR THE DISTRICT OF o/ Le” Sate) 





AMERICAN GRAPHOPHONE ComPANY 


US. ) In Equity. 





Affidavit of Reeve Lewis. 


DisTRIcT OF COLUMBIA, ss: 


REEVE Lewis, being duly sworn, deposes and says : 
I am an attorney at law, and for some years past have 
been employed as an assistant in the office of Messrs. 
Pollok & Mauro, of Washington, D. C. My duties in- 
clude investigations of patents and publications for the 
determination of questions of novelty and identity of in- 
vention. I have several times reviewed the United 
States patents granted for sound recording and repro- 
ducing instruments, or improvements relating thereto, 
and have examined a large number of these patents in 
detail. 

During the eight years prior to May 4, 1886, the date 
of the patents in suit, but five patents were granted in 
this country for inventions relating to this art. Thiree 
of these were granted to Thomas A. Edison for his well- 
known indenting phonograph, the first on February 19, 
1578, and the last on A/ay 78, 1880. | 
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up f During the period of eight years following the grant 
Ve of the patents im suit over one hundred and sixty patents ; 
hie | have been granted in this country for improvements in 
eos | this art. Some of these are for special matters, such as 
Bigye | duplicating records, and some for a peculiar method of 
ce | forming a record by etching in metal; but with a few 
7 = | | stich exceptions all these patents are for devices, 
He } methods, or appliances contemplating or depending 
eae upon the operation of cutting or engraving a record in 
a f wax, or a wax-like substance, as described and claimed 
eg in the Bell and Tainter patent in suit. A review of 
4 these patents clearly shows that the entire art, as devel- 
SPSS oped up to the presetit time, rests directly upon this 
af Tse | patent as its basis. | 
| Since the date of the patents in suit, a large number 
nae of patents for improvements in phonographs have been 
ost. grauted to said Edison. Such of these patents as refer 
ee” | i ‘ ; 
ae to the operation of forming the record describe the pro- 
ae cess of cutting in a wax or wax-like substance. No. 
Bite patent has been granted since 1885, so far as I have: | 
eat been ‘able to find, for an improvement in indenting 
a phonographs. 
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| Affidavit of Edward D. Easton. | ao Fm re 
| . e fey a 0 
_ Disrrict oF COLUMBIA, ss: g " 
| sma + 2 z 9 
EpWARD D. EASTON, being duly sworn, deposes and | = as = 
| ies ) J & wf 
| I ain a resident of Washington, D. C.; am general | = 
| manager of the American Graphophone Co., and am an i ag = 
| President of the Columbia Phonograph Co. The latter | ae a OY 
I company was organized in 1889, under authority of ; SC fy tg 
fi Jesse H. Lippincott and the North American Phono- | S hes e 0 
} graph Co., to use, lease, and sell graphophones and | < ee 
i phonographs in Maryland, Delaware, and the District of = 2 oF 
| Columbia. ' ae 
; I have been familiar with the construction and use of a 
instruments of the kind named above ever since they | Ss 
were first put upon the market, have used them daily in an 
my work since that time, and for many years my atten- S FP 


tion has been devoted to the business of manufacturing 
| § aud disposing of such instruments. ‘This business has 
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taken me to many different parts of the country, and 
brought me into contact with most-of the persons en- 
gaged inasimilar business. I am conversant with every 
type of machine of this kind that has ever been put upon 
the market. | 

Although differing in name, phonographs, as now 
manufactured, and graphophones are alike in all essen- 
tial respects. The prospectus issued by the North 
American Phonograph Co. and Jesse H. Lippincott, 
printed for private circulation, a copy of which is in my 
possession, thus stated the fundamental characteristics 
of both these machines : 


“The foundation principle consists in the cutting 
of’ minute impressions upon the surface of a sinall wax 
cylinder by means of a tiny cutting instrument actuated 
by sound-waves, and in these same minute impressions 
or punctures afterwards setting in vibration a small dia- 
phragm attached to a delicate needle-point,’’ &c. 


This operation of ‘‘cutting’’ in a wax cylinder is the 
mode of operation of every talking-machine that has 
ever been put upon the market, to my knowledge, and 
the introduction of such machines, whether known as 
phonographs or graphophones, was begun and, for a 
long time and everywhere in this country, continued, 
under the patents granted to Bell and Tainter, May 4, 
1886, now involved in this suit. Since the grant of 
these patents, although the machines have been greatly 
improved in matters of detail, the essential principles 
have not been changed up to the present time. 

Among the characteristics which are essential or very 
important in the practical recording and reproduction 
of sounds, I would particularly mention the following, 
quoting from the claims of letters patent No. 341,214 : 


1. The method of forming a record of sounds by im- 
ptessing sonorous vibrations upon a style, and thereby 
_cutting in a solid body the record corresponding in form 
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to the sound-waves, in contrad ist 
of sound-records by Aa 
style, or cutting & stp <e ne 
ing disk-cutter, substantially = 
Phe vibratory cutting-sty 
substantially as described. , 

6. A vibratory cutting-sty c 
tablet or other solid body in be 
cut, and mechanism for suppor 
ing it with reference to the s 
se consisting 
body having its surface am 
lines of irregular or vane io 
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he method ot forming a 
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or a wax-like composition, me 

17. The sound-record * 
roove with sloping walls cu 
stantially as described. 


Also the following from pat 


1, A recording tablet for vf 
a hollow cylinder provided <i 
‘ue for receiving the sounc 
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scribed. a 
a A. tubular self-sustanur 


sounds and sonorous vibrat: 


scribed sblet-holder journale 
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combination with the i . 
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operating WW see 
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those handled by the defenc 
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to the sound-waves, in contradistinction to the formation 
of sound-records by indenting a foil with a vibratory 
style, or cutting a strip by vibrating it against a revolv- 
ing disk-cutter, substantially as described. 

3. The vibratory cutting-style of a sound-recorder, 
substantially as described. | 

6. A vibratory cutting-style, in combination with a 
tablet or other solid body in which the record is to be 
cut, and mechanism for supporting the same and mov- 
ing it with reference to the said style, substantially as 
described. _ | . 

7. A sound-record consisting of a tablet or other solid 
body having its surface cut or engraved with narrow 
lines of irregular or varied form corresponding to sound- 
waves, substantially as described. 

9. ‘Ihe method of forming a sound or speech record 
which consists in engraving or cutting the same in wax 
or a wax-like composition, substantially as described 

17. ‘The sound-record in the form of an irregular 
groove with sloping walls cut in solid material, sub- 
stantially as described. 


Also the following from patent No. 341,288 : 


r. A recording tablet for a phonograph, consisting of 
a hollow cylinder provided with a wax or wax-like coat- 
ing for receiving the sound-record, substantially as 
described. 7 

4. A tubular self-sustaining tablet for recording 
sounds and sonorous vibrations, substantially as de- 
scribed. | 

7, A tablet-holder journaled in bearings at both ends, 
and detachable from its support at least at one end, so 
that a tubular tablet can be slipped over the same, in 
combination with the sound-recorder or reproducer, and 
operating mechanism for causing the said recorder or 
reproducer to trace a spiral line on the tablet, substanti- 
ally as described. 


Many other claims of these patents are employed in 
all talking instrnments of the present day, including 
those handled by the defendants, but I regard the above 
as of chief importance. 
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Tam familiar with the machines and appliances put 
upon the market by the defendants in this suit. The 
machines handled and sold by them are the Standard 
Edison Phonograph, such as heretofore paid royalty to 
the American Graphoplone Company, and are identical 
in all respects with the machine introduced in evidence 
in the suits brought against the Columbia Phonograph 
Company and the Edison Phonograph Works, known 
therein as ‘‘ Complainant's Exhibit Modern Phono- 
graph—E. L. White, Examiner in Chancery,’’ and 
marked on its inscription plate, ‘‘ North American Pho- 
nograph Company, New York, No. 5185.’’ ‘This ma- 
chine in operation employs the subject-matter of each 
of the claims quoted above, and of others of the saine 
patents, ) 

The defendants make a speciality of the sale of cylin- 
ders or blanks for use on phonographis, and these cylin- 
ders, both with musical and other records cut or en- 
graved therein, and without records, constitute an im- 
portant article of commerce. The cylinders or blanks 
used on the graphophone 4nd phonograph are substan- 
tially alike. Both are self-sustaining tubular records 
having a wax or wax-like recording surface, in which 
the sound record is cut or engraved in the form of a 
groove with sloping walls, as specified in certain of the 
above-quoted claims, That made for the graphophone 
has a pasteboard foundation, while that used on the 
phonograph is thick and heavy and requires no founda- 
tion. In the year 1893 the defendants proposed to enter 


“upon the manufacture of phonograph cylinders, and, 
recognizing and being advised by their counsel, as I am 


informed, that the patents owned and controlled by the 


American Graphoplione Company covered such cylin- | 


ders, opened negotiations with that company for a license. 
‘These negotiations were opened by a letter from defend- 
ant’s counsel, Mr. George C. Frelinghuysen, dated April 


| 
| 
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fe iad a 25, 1893, copy of which is hereto annexed and marked 
the eee “Exhibit A.’’ They were continued partly in writing 


oe — | | 
id royal yrs but mainly by personal interviews between myself, Mr. 


’ A") j s? 

| ate iden; Emerson, and Mr. Howard G. Hayes, and progressed to * i a 
Py entical } the preparation of a license drafted and submitted by 3 os 
Nn evidence 3 
Phon : : ch a 
orks ee of this draft of a license ts hereto annexed and marked ¥ i 4 : 
“> KUOWT “ Exhibi ” : v3 a 
ixhibit B, : : iS. 

dern Phono- - G i. 


The advance license fee of $1,000 agreed upon was 
not paid by the defendants on July 1, 1893, and on July 
10 I received a telegram, of which the following is a 


uleery,”? and 
mMerican Pho- 
} 


This ma- 





nN - Lo | 
aA ’ i 
rar : a | oh 
atter of each, “er 2 (O > 
of the same | “ye. D. Easton, Washington, D. C.: a 8S 
| “Can you not give us until August rst to pay license + ! = is 
‘Sale ofeylin. | fee? Mr. Hayes away and I don’t know where. He ' ” 


d these cylin made no provisions for’ the money before leaving, and 
IS cut or en. left unexpectedly. 


titute an jy). 


| 
i 
\« * 
, | t) ) 
Mr. Frelinghuysen as satisfactory to lis clients. Copy | cont 
| 
| 
! 
| 
VV. H. Emerson,” | 


€ts or blanks Corres} dence regarding tl itt “Oll- rat 0 “i . 

| 3 3 pondence regarding the remittance was con } oh i 
aa substan. tinued until August, 1893, but negotiations were even- =— . i 
ular records -tually broken off, the defendants giving as their reason | <A % z 
ce, I which that they had decided finally not to engage in the = © of ‘A 
© form of a manufacture of phonograph cylinders. | 5 at a 
ertain of the Nevertheless the defendants have been and are now ii O nf 
sTaphophone engaged largely in the business of using and selling a = 7 ; 
sed on the cylinders of identically the same sort as they proposed a af 5 4 
> no founda- to manufacture under the patents here in suit, and es fe 8 
Sed to enter which they acknowledged were covered by said patents. . c a 2 
i: and, The business carried on under the name of the United ; ‘ = S| 
Ks - I an States Phonograph Company, which company was or- o ‘ . 
y the ganized in aR, appears to be entirely in the hands S06 oe ee 
uch eyli le of George E. Tewksbury and Victor H. Emerson, ; eet wy 
t a license and from inquiries I have made I believe the com- : 4 os 4f 
in defend. pany itself to be practically without capital or re- 2 ail a a 


ated April 





sources, and existing merely as a business convenience. 
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Ostensibly it conducts no manufacture, owns no plant, 
and possesses no property or assets except such as could 
at a moment's notice be disposed of or put beyond reach 
should it be to the interests of the defendant to do so. 
It carries on merely the business of a dealer, but the 
profits of that business, which is not confined to the 
State of New Jersey, are very large. I am apprised of 
these facts through frequent visits I have paid to the 
defendants’ place of business, and through my inter- 
course with them individually. If the operations re- 
ferred to are allowed to continue, it would be, in my 
opinion, impossible for the American Graphophone 
Company to recover the profits which it alone is entitled 
to receive from the sale of instruments and record cylin- 
ders, and the injury to complainant from continuance 
of this business would therefore be irreparable. 


-Subscribed and sworn to before me this day ot 
, 1894. 
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l-rRCUIT COURT OF THE UNITED STATES, 


| American Graphovhone Company, ) 


loleyeland Waleutt, Welter H. 


State, City and County of New York, , sag 
- oe 
| Southern District of Pew York, ) 


| hsrelin,at tnelr salesrsooms at Now. 140 Bast léth. Street in 


| Exhibit Phonercrerh Kecord,. JeWeAs, HOY. Dothe Lads", Truat 


/When deponent purchesed the sais, HE Was shown a bock con- 





Por the Southern District of New York. 


Cornpléinant, 


VSe 


Miller ami Henry J. Hesen, 
Defendants. 





JACKSON W. ALWAKD, bein> duly svorn sars. Tiiat 


16 Geiled on Welexutt, 


a) 


On ths lath, day of Novenber 1594, 


i 


Miller & Company, a firm which is composed of the defendants 


the City of New York, a@nd purchastd there # phonoszraph 
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rooms of Waleutt, Miller & Coniany at the t ie and places 


| aroreseid, cn 


cn 


Side of the room beine elmos: entirsly covered 
}with them, as far as deronent could Sec, and that he was told 
iby ths person who made seid sale to him, that they hea pae 
Séllinz thes: rcscords emtinuously for the least tii YGErs; 
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) and hed bsén sellins a ereat nany of than, and were doins a 
jlarge business by mail, 
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|} end the larcs quantity which hé saw in stcck. 


Deponént further says that the record thus pure 





echassd by him was at the time of 1ts p-urchase, Put into 2 
} phonograph, which was at the said salesrooms of thse said 
1 Welcutt, Miller & Comeany, the pnonosraph being operated 


| after the record was put in, and the tune was reproduced, 


Deponent is unable to give &n accurate estimate of 





the Mumber of records that he séw in stock at ti seid sales- 


certainly several hundred, and to tne best of deponéent's 


rooms Of s&la Walcutt, killer &@ Commany, but there were 
belief, more then one thousand - possibly several thousand. 


as heretolore sreeified, Is upon a tae attached to said 
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: WALCUTT, MILLER & CO., 


| 120 EAST 14TH ST., NEW YORK. 


THE JIMAKING OF PHowoeRAPH RECORDS, 


Edison Phonographs, Outfits and Supplies. 































United States Circuit Court 
Southern District of New Yorke 


AMERICAN GRAPHOPHONE COMPANY ) 
) 

VS. ) In Equity Noe _ 
a ) 
-. | WALCUTT, MILLER & CO. ) 


AFFIDAVIT OF CHARLES SUMNER TALNTER. 
DISTRICT OF COLUMBIA‘s.s: 
CHARLES SUMNER TAINTER bein: dqily sworn says: 


I am the sane C.-S.Tainter whose deposition is annexed to 


the affidavit of A-Pollok herein. 
1 have examined the "Exhibit Phonograph Record" 


referred to in the affidavit of Jackson W.Alward herein 





verified Novel5,1594. This phonograpn recora is maGe in a 


wax-like material by the action of e cutting style, ana by 





sound record is in the form of @ narrow lines of varied fom 


| ! 
the method of cuttin: deseribed in my said deposition and in \ 
Letters-peatent No-341,214 to Dr.Bell ana myself, and more a 
particularly specified in claims 1,2 and 9 thereof. The . 
| 
| 
| 


| in cross-section cut in a solic body, such as wax, as moro 


particularly specizied in claims 7,8 and 10 of said veatent. 


Tis record 18 #1860 @ tubular selfs 
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substance, aS more particularly specified in claims 1 ana 


4 of patent No.541,288 granted to me on May 4,1886. 


- Gay of 


Sworn to and subscriber before me the / & | 
: . ih 
| November, 1894. 
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| IN THE UNITED STATES CLRCU1T COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK. 


ee : 


AMERICAN GRAPHOPHONE COMPANY, 


vs IN EQUITY. 


CLEVELAND WALCUTT, et al 


AFFIDAVIT OF EDVARD D.EASTON. 





| EDWARD D.FASTON beings duly sworn deposss an% Saysi-| 
| Il have already mede an affidavit in this causee 1 have s 


since the failure of the North American Pnonograph Company 












| | 
end before the filing of the bill of complaint herein per- 
sonally visited the defendant's place of business at #120 
dQud 
Re 14th Street, New York City, observed the operations 
there carriea on of making musical and other sound records 
by cutting or engraving the same in wax or a wax-like com- | 
position. 1 purchased from the defendants a number of these : 
records and I attach hereto a copy cf the bill rendered | y 
therefore These records consisted of a cylindrical tablet | IR 
ae 
having a recordins surface of the wax-like composition acon 3 
a 
ly used for thet purposes, the sound-record being eut therein, aa 
| Ty 
by the action of a vibratory cutting Style, and said souna 
record being in the form of an irregular croove with slopinz a 
walls, in 4verv respcet as ceseribed ana claimed in tne 
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IN THE UNITED STATES CIRCUIT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK, 


A} ERICAN GRAPHOPHONE COMPANY, 





Vs. : IN BQUITY, 
WALCUTT, MILLER & CO. ) 


Southern District of New York, ) 
: ssi- 
State, City and County of new York, ) , 


JAMES O, CLEPHANE beins duly sworn saysi- 
I have read the effidavit of John H. White herein, and an 
| the James 0. Clephane referred to therein... For many years 


I have been interested in,and have devoted a larze part of 


mv 


time to, the development of means and appliances for secur 








manuscript transcripts of stenosraphiec notes, and for ex- 


peditiously puttine manuscript into print. I have bem ac- 


| tively connected with the typewriter, the Merszenthaler-Lino- 
type machine, the Graphophone and the Fowler-Henkle Print- 
‘ing Press. I was associated with Miessrs White and Devine 


(who were practical stenoctraphers like myself) in the early 


introduction of the graphonhone, and the siatements made by 


j}kir. white in that connection in his said effidavit , are 
true. The Mr. 


E. KH, Johnson therein referred to 


| . . a 
‘active representative of tre 
| 

had 


| 
| 


Edison Phono+rarh Co, 





charce of the exhibition of the Phono-rapk 





country. 1 6 
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| being able to secure 4 phonograph, believing that with it l 
could meke @ practical machine for the purpose I had in view 
- es indicated abovee I received from MreJohnson a long reply 
to my letter in which he gave reasons, based on his long 
knowledge of and experience with the phonograph, which amet 
strated to his satisfaction that no practical use could pos- 
Sibly be made of the phonographe I showed this letter to 
Mr.White and we abandoned hope in that direction. This was 
in the year 1885, and shortly thereafter 1 learned through 


RESTA eee (a large stockholder in the Edison Phonograph 








‘ae of the graphophone inventions made by Professor Bell 


| a his associates in : hos te ee Shaper 2 
ct Al a 


Mr. Wnith"s affidavit correctly states what was done 





by us in organizing the graphophone Company and the interview | 
had with MreRdison at Newark, Neds in October 1887. Much was 
said at that interview which produced lasting impressions 
upon my mine, but which to relate at length would be tedious. 
| l may say that MreEKdison appeared to bs very much exesper- 
ated by the fact that others had, without consulting:-hin, 
undertaken to improve upon his original phonogreph, and it 
wes chiefly owing to this irritated condition of mind that 
our mission accomplished no useful resulte He further 
| declaredthat the so-called graphophophone improvements, par- 
ticularly the method of cutting in wax, had been invented 
by himself and patented in his British retesnt in 1878. 


In 


proof of this he drew what he said was 2 copy of that patent 


out of a drawer and made ea motion of hanaing it to us, but 


a 


changed his mind *bout thet, and in 


monorandum of tne contents of this patent end handed to us. 
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Having regarded the cutting or engraving method as vital 
in therecording of sounds, as beins unquestionably novel, 
we were greatly astonished at these statements of MreEdison, | 
and made haste on our return to Washington to consult the 
attorneys who prosecuted the graphophone patents touching 
the British patent of 1878. We found that they were entirely 
familiar with it, that it had been under consideration at 
the time the graphopnone patents were applied for and granted 
that it made no reference whatever to the engraving or cuttin 
method, and that the only reference therein to the use ofr 
wax was the suggestion that paper or other materials coated 
With paraffine wax or gum mivht be indented, instead of tin 
foil, but that to prevent the indent ing point beinz clogged 
by the paraffine, it was preferred to use the wexed paper 
“S. pees to the tin foil. 

I have used graphophones practically from their 


first appearance on the markete 1 em also well acquainted 


Lr ee eee 


With thdEdison phonograph which has been before the public 
: | . 
since about 1888. The latter machine, in all the forms in 
Which I have seen it employs tho Operation of cutting or | 
= LJ il * | 
engraving tne record in a wax or wax-like Ssubstancee This is | 
the only method which, up to this time has practically 


Succeeded. 
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Affidavit of Charles J. Bell. 


In Equity. 





DISTRICT OF COLUMBIA, Ss - 


CHARLEs J. BELL, being duly sworn, deposes and 
says : 

I am a resident of Washington, D. C., and am Presi- 
dent of the American Graphophone Company, com- 
plainant herein. I have been a stockholder and director 
in that company since its organization, in 1887, and was 
a stockholder in the Volta Graphophone Company, its 
predecessor in the title to the patents in suit. The 
American Graphophone Company was, until 1893, the 
exclusive licensee under the patents of the Volta Com- 
pany, in which year the patents were assigned to the 
former. 

The inventions described in the patents in suit were 
made and developed under the auspices of the Volta 
Laboratory Association, of Washington, D. C., and I 
was familiar with the experimental work there carried 
on. This work extended over a number of years, dur- : 
ing which the subject of recording and reproducing |- 
sounds was very thoroughly studied and investigated. 
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Up to the grant of the patents in suit the only method 


paper saturated with paraffine. 


known of recording sound vibrations for reproduction 
was that of the early Edison phonograph, brought out 
in 1878, but which in eight years had not been improved 
That method consisted in impressing or indent- 
ing the sound record upon a pliable strip of tinfoil or 


This method, as is well 


known, had proved useless for practical purposes, and 
up to the time mentioned (1886) no means of practically 
making sound records and reproductions for business 
or other uses was known. 


The inventions developed at the Volta Laboratory, 


aud described in the patents in suit, were distinctive in 
The following are, and always have 
been, regarded as of chief importance, namely: 


(1) Forming the sound record by cutting, engraving, 


or gouging in a solid resisting substance, instead of im- 
pressing a pliable substance. 


(2) The use of a cutting, gouging, or engraving 


stylus. 


(3) The use of wax or a waxy composition as a medium 


for the cut or engraved record. 


(4) The use of a solid self-sustaining tubular tablet or 
record-blank having a wax or wax-like recording sur- 


face. 


- 


These and many other features set forth and claimed 
in the patents in suit have been embodied in every 
sound-recording instrument since made and used to the 


number of many thousand. 


The novelty of these fea- 


tures and their controlling importance in the recording 
and reproducing of sound and the merit of the dis- 
coveries made by the patentees have been everywhiere 
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recognized by men of science and by the general public; 
and the rights of the grantees of the patents in suit, 
which have for many years been in the exclusive pos- 
session of the complainants, have been generally re- 
spected, 

In the years 1847 and 1888 the attention of officers 
of the company was directed to announcements appear- 
ingin many papers to the effect that Mr. Edison had taken 
up the phonograph, had been engaged in tnproving it 
for some months, and had in fact perfected it for com- 
mercial use. Inquiries were instituted, and a committee 
composed of Messrs. White, Clephane, and Devine was 
authorized to call on Mr. Edison, and these gentlemen 
had an interview with Mr, Edison in October, 1887. 
Mr. Edison gave them to understand, as I am informed, 
that his new machine used a recording surface of tin- 
foil, specially prepared and placed on a layer of wax ; 
but the so-called “‘ Perfected Edison Phonograph,’’ 
when it made its appearance was found to contain all 


the essential features of the graphophone, as pcinted | 


out above. Accordingly, arrangements were at once 
made to begin action against persons making or us- 
ing such instrument, but these preparations were sus- 
pended in consequence of a plan brought forward by one 
Jesse H. Lippincott (reputed to be a person of large 
means and resources), who proposed to acquire control 
of all franchises, rights, and claims relating to the 
yraphophone or phonograph, and to carry on the en- 
tire business for the United States. 

Negotiations with said Lippincott resulted in a con- 
tract, dated March 26, 1888, granting to said Tippincott 
the exclusive right to use, sell or lease machines contain- 
ing the inventions of the graphophone patents, said Lip- 
pincott guaranteeing under bond the payment of royalty 
to the minimum amount of $100,000 per annum. 

On August 6, 1888, a supplemental agreement was 
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made with said Lippincott for the purpose of ‘‘ enabling 
hii to handle the phonograph.’? This agreement was 


made in consequence of contracts between said Lippin- , 


cott and the owners of. Edison's various patents for 
improvements in phonographs, and in it said Lippin- 
cott agreed to pay the Americati Graphophone Company 
a royalty of ten dollars on each Edison phonograph sold 
or leased by him, in recognition of the fact that the im- 
portant and essential principles of the graphophone 
were embodied in the phonograph. 

In the same year, 1888, said Lippincott organized 
the ‘‘ North American Phonograph Coimpany,’’ of 
which he was president, and which becaine the licensee 
of the Edison patents, he, said Lippincott, being person- 
ally the licensee of the Graphophone Company under 
the agreements aforesaid. 

Thus the ‘‘ Perfected Edison Phonograph,’? which is 


jin all essential respects the same instrument as now 
‘sald and used by the defendants herein, was put upon 


the market as a tributary to the patents in suit, and 
royalty was paid thereon, the rights of the present com- 
plainant being fully recognized and respected. 

For the purpose of distributing machines said Jip- 
pincott organized numerous local companies in various 
parts of the country, and in order to inform investors 
and the public generally of the validity and scope of 
the patents, the opinion of Benjamin F. Thurston, of 
Providence, R. I., an eminent patent lawyer, was ob- 
tained, printed, and generally circulated. The opinion 
was dated January 20, 1890, and addressed to Messrs. 
Spencer, ‘Trask & Company, of New York. In it, 
after discussing the original Edison patent dated Feb- 
ruary 19, 1878, No. 200,521, Mr. Thurston said : 


‘The letters patent to Bell and Tainter, No. 341,214, . 
dated May 4, 1886, while based upon the prior inven- 


tion of Mr. Edison, are, in my opinion, most important 











5 


as exhibiting an improvemen 
which the discovery of Iadison ¢ 
places this patent in a most imp 
it is unnecessary to deal in det: 
ther than to say that it propose 
made of some suitable materi 
which the graphical representa 
should be formed by sharply c 
the lines corresponding with 
‘he improvement which 1s em 
practically, in my opinion, of ¢ 
satisfactory apparatus to exhib 
covery of dison. While, inde 
of the Edison patent, the ge 
open to the public to use at its 
purposes, the invention set , 
Tainter patent will prolong, in 
the monopoly.” 


As further showing the get 
value, validity, aud fundament 
phone patents, I will state th 
eign patents were sold by the 
pany for $500,000, paid in cas 
ents the business in foreign cc 

he arrangements with Mr. 
be satisfactory until the latte 
when he began to delay and d 
crued royalty. In February, 

this company amounted to $6 
culties increased from this t 
i891, he made a general ass 
nis creditors, and subseque 
tailed upon the American Gra 
failure aud death of Mr. Lip} 

affairs were in consequence t 

confusion. Moreover, serio 

phonograph business in gene 
of these disasters recovery ha 


Raymond R. Wile 
Research Library 





it the purpose of ‘enabling 
ah? This agreement was 
‘tacts between said Lippin- 
‘ison’s various patents for 
ls, and in it said Lippin- 
‘ail Graphophone Company 
ch Edison phonograph sold 
tion of the fact that the im- 
iples of the graphophone 
graph. 

said Lippincott organized 
ionograph Company,’’ of 
which became the licensee 
d Lippincott, being person- 
iphophone Company under 


ou Phonograph,’ which is 
! same instrument as now 
ints herein, was put upon 
the patents in suit, and 
e tights of the present com- 
zed and respected. 

uting imachines said Lip- 
local companies in various 
order to inform investors 
the validity and scope of 
Benjamin F, Thurston, of 
it patent lawyer, was ob- 
y circulated. The opinion 
and addressed to Messrs. 
y, of New York, In it, 
Edison patent dated Feb- 
Mr. Thurston said : 


land Tainter, No. 341,214, | 


ed upon the prior inven. 
Y Opinion, most important 








as exhibiting an improvement in the apparins my 
which the discovery of Edison could be utilized, me’ 
places this patent in a most important relation to the - 
[t is unnecessary to deal in detail with this patent fur- 
ther than to say that it proposed to employ a kepinte 
made of some suitable material, upon the eurlace Oo 
which the graphical representation of the sounc poe 
should be formed by sharply cutting into pee. repis “4 
the lines corresponding with the transmittec neve 
The improvement which is embodied in this paien Wes 
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of the Edison patent, the general discovery wi ps 
open to the public to use at its pleasure for cope 
purposes, the zvention set forth un the se “ 
Tainter patent will prolong, in my opinion, practically, 
the monopoly.” 3 


As further showing the general recognition of the 
value, validity, and fundamental character of the grapho- 
phone patents, I will state that the corresponding for- 
eign patents were sold by the Volta Graphepnone Com- 
pany for $500,000, paid in cash, and under these pat- 
ents the business in foreign countries is carried on. 

The arrangements with Mr. Lippincott continued to 
be satisfactory until the latter part of the year 1890, 
when he began to delay and default in payments on ac- 
crued royalty. In February, 1891, his indebtedness “4 
this company amounted to $65,000. His financial diff- 
culties increased from this time on until, on may - 
iso, he made a general assignment for the benefit o 
his creditors, and subsequently died. ‘The loss en- 
tailed upon the American Graphophone Company by the 
failure and death of Mr, Lippincott was severe, and its 
affairs were in consequence thereof thrown into great 
confusion. Moreover, serious injury resulted to Te 
phonograph business in general ; and from the results 


of these disasters recovery has been slow. The Ameri- 
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can Graphophone Company, however, has continued, 
and of late has greatly increased, the sales of its instru- 
ments, which are everywhere in demand and use by the 
public, notwithstanding that attempts have been made 
to force the sale of phonographs at greatly reduced 
prices. ‘The North American Phonograph Company 
has until recently continued the sale of phonographis, 
and although I understand it claims to have acquired 
the rights of said Lippincott, including the license 
granted to him personally by the American Grapho- 
phone Company, it has never tendered payment of roy- 
‘alties to the American Graphophone Company, and, as 
subsequent results have shown, has never been in a con- 
dition to meet its obligations. The said North Ameri- 
can Phonograph Company has recently failed with very 
large liabilities, and very small assets, estimated at 
twenty-five thousand dollars ; and I ain satisfied that the 


ananagers of that company have continued the course of 
infringement, knowing its condition to be such that the 
American Graphophone Company could never recover 


damages from it. 

Finding that application to law for redress was the 
only course left this company, suits were begun in Feb- 
ruary, 1893, in the District of Columbia, against the 


| Columbia Phonograph Company, a licensee of the North 


American Phonograph Company, and in the district of 
New Jersey against the Edison Phonograph Works. 


| The North American Company assumed defense of these 


suits, but though an answer was filed denying the va- 
lidity of the patents, no other action has been taken by 
the defendants therein from that date to the present, ex- 
cept such as necessary to gain time. ‘Testimony was 
taken for the complainants in January, 1894, but the 
defendants have taken no testimony in reply. 

Up to the present day no talking machines have been 


placed upon the market except the two machines known 
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as the graphophone and phonograph, respectively, and 
these two, in essence, are the same. ‘The latter was, as 


already stated, put on the market as being made under 


the patents in suit, and the rights of the Graphophone 
Company were recognized by those who introduced it. 
All other persons have, since the grant of said patents, 
recognized their validity and scope, and fully acqui- 
escedinthem. If, of late years, the said rights have been 
apparently disregarded, it has been only by the persons 
who managed and conducted the North American 
Phonograph Company to the disastrous end which it 


reached in September of this -present year. 


Against 


these persons the Graphophone Company ‘has made 
every effort to enforce its rights by legal process, and 
the suits, begun in February, 1893, would long since 
have been decided if the defendants had not used every 
means of procrastination and delay. 


Since the North American Phonograph Company has } 


passed out of existence the complainant has begun 
actively to prosecute its claims against dealers in various 
localities, and has taken the necessary steps to begin 
infringement suits in Massachusetts, Illinois, Ohio, and 


elsewhere. 


In all my knowledge of affairs connected with the 
phonograph business, the claims of novelty, originality, 
and merit in the original graphophone patents, here in 
suit, have never been seriously disputed. | 

In the years immediately following the issue of these 

‘ patents the attempt was made by some persons asso- 
ciated with Thomas A. Edison, to create an impression 
on the public mind that these improvements were really 


invented by said Edison. 


Statements to that effect ap- 


peared in the papers, but though the graphophone was 
exhibited to associates of Mr. Idison about the time 
said patents issued, no statement of that sort was ever 
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although he has takén out numerous patents for im- 
provements in details of phonographs since 1886, he has 
not made any application for patent in conflict with any 
one of the claims of the patents in suit so as to be 
brought into interference therewith. 

Therefore, I say that the rights of the grantees of 
these patents have been generally acquiesced in and 
respected, particularly by those having the best means 


of judging of the sina: of the inventions described |, 


and claimed 4 
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Affidavit of Anthony Pollok. 


District OF COLUMBIA, Ss: 


Anthony Pollok, being duly sworn, says: 

lama resident of Washington, D. C., and am of | 4 
counsel for complainants herein. I have read the affi- 
davits of Charles J. Bell and Edward D, Easton filed ip 
this suit, and believe that the statements therein con- 
tained are true, | 

The patents in suit were taken out through me, and 
Ihave long been familiar with the subject to which 
they relate, and with the general course of affairs and | : 
events connected with the phonograph business, It 1s | 
a matter of general information that the patents known 
as the graphophone patents created all over the world , 
the art of recording and reproducing sound, which had 





ona existence as an industrial art prior thereto, although 7 | 
if the Edison indenting phonograph had been known as a | | 
*-*  gcientifie toy for eight years. | . 
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When information came to my clients, in 1888, that 
Edison was about to bring out a ‘‘ perfected phono- 
graph,’’ characterized by the operation of cutting or 
engraving the record in wax, and by other distinctive 
and novel features of the graphophone, I was in- 
structed to begin-an action as soon as such machine 
should appear on the market. Extensive preparations 
to this end were made. Proof of the character of the 
infringing machine was obtained, a bill in equity drawn, 
and affidavits prepared. Before decisive action could 


‘be taken, however, the negotiations with Mr. Lippin- 


cott, described in the affidavit of Charles J. Bell herein, 
were begun, and it appeared that no necessity for litiga- 
tion would arise, and that the rights of ny client were, 
and would be, respected. | 

‘When, after the failure and death of said Lippincott, 
recourse to litigation was found to be necessary, actions 
were brought through my firm against the Edison 
Phonograph Works and the Columbia Phonograph 
Company, in February, 1893, for injunction, account- 
ing, and damages. Answer was filed by counsel of the 


North American Phonograph Co, denying validity of. 


the patents, but no other action has been taken by them. 
Every honest effort has been put forth by complainant's 
counsel to press these suits vigorously to an early hear- 
ing, but the defense, which was assumed by the North 
American Phonograph Company, has been conducted 
solely with a view of gaining time; and though c m- 
plainant’s Jrima-facie testimony was taken in January, 
1894, no testimony in reply has been taken. The col- 
lapse of the North American Phonograph Co., which is 
the latest reason advanced for delaying testimony for the 
defendauts, makes the date of termination of that litiga- 
tion extremely uncertain, but the complainants are and 
have been ready to go to trial at the earliest moment, 
I attach to this affidavit a copy of the deposition of 





Chas. S. Tainter, take 
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UNITED STATES CIRCUIT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 
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AMERICAN GRAPHOPHONE COMPANY 
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v IN EQUITY. 
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| WALCUTT,MILLER et ale 


AFFIDAVIT OF CHARLES S.TAINTER. 


CHARLES SUMNER TAINTER being duly sworn says:-~ 

_l have already given an affidavit herein. 1 have read | 
affidavits made by Cleveland Walcutt, GeoeKeTewksbury and 
&ben GeDodge, in a suit brought against the United States 
| | PhonoBraph Coe, for infringement of the patents involved 
| in this suit, in which affidavits it is attempted by general 
Statements to disparage the graphophone as a machine, particu- 
larly in its early forms, and the record cylinders enployed 
therewith. From the statements made in these affidavits 
it might be inferred that the graphophone was not, until very 
recently, a practical and operative machine for tne purpose of 
recording speech and other sounds. The facts however, do 
not justify this conclusion. | 


As stated in my deposition, a copy of which is 





filed herein, whan I and my associates in the Volta Laboratory 
association took up this Subject for study and experiment, 

the only process known of recording sounds was the indenting 
Process, wnich had lonz been abandoned by its inventores a 


f at I = 
Gilure. Consequently no practical method of recording 











and reproducing sounds was know at that timee After we 





conceived thse idea of the method of forming a record by cute 


ting, gouging or engraving it in 2 solid resisting substance, ; | 

a great deal of time, effort and money was devoted to the 

development of this method. Careful experiments were con= 

ducted to observe the effects of various waxes and on 

Py a | itions ofwax and similar substances of various degrees ee 
hardness, as well as the action of different forms of cutting 

‘| | Or engraving tools, Many different substances, mixtures and 


compositions were.found to give good results, but at the 











time of the manufacture of the first machines I gave pref-« 

erence to a composition derived from ozokerite wax, made in 

accordance with my patent Noe421,450 dated February 18,1890 | 

(applied for Nov.14,1887) a copy of which I annex hereto. | 
I also mark a cylinder of this description "Tainter Exhibit 


Ozokerite Cylinder". 


practice with carnauba wax, a substance very much harder than, 





| 
| 
| 
About the same time I obtained f00d results in 
| 
| 


and not so tough as ozekerite. Cylinders made with this 
material more nearly resemble the hard tablet generally in 
use at the present day, than do the oZOKkerite cylinders, but 


the difference is mainly one of degree. 






For the carnauba 


wax cylinders letters-patent h0e393,190, dated Nove20, 1888 





were granted to mee The application for this patent was found 





to interfere with an application of Thomas AeFdison for the 





Same inventione Hea # 





‘led a preliminary statement and pre- 





pared to contest priority, dat when counsel 







attended in resnonsea t- 
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decided not to prosecute the casa 
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erence ever declared between Mr.eEdison and myself, 














interf 


I understand that MreEdison claims to have discovered 
peculiar virtues in the use of hard waxy substances, but from 
the facts stated above I believe that my own experimmts in 
this direction antedated Mr.Edison, and that I was the first 
person to determine the action of recording media of varying 


degrees of hardness. I do not however, attach great 





importance to this since the differences in hardness between 
the various recording media that have been used is slight. 
The hardest of these would be classed as a soft substance, 


and the determination of the right degree of hardness to 


produce the best results is merely @ matter of observation, 


| 
] 
hi 
| 


and of good judgment in the selection of materials. 


The cylinders containing Carnauba wax were used practically 





and commercially but not so extensively as the ozokerite 


cylinders. 

The ozekerite cylinder had certain advmtages 
for use on the machines of that daye It was a good, prac= 
tical, and efficient recording tablet, and was méde, TT 


and used commercially to the number of many thousands. 





As late as 1893, a hundred 6raphophones, with misical and 
other records on ozoekerite cylinders were in daily use by 


thousands of persons at the World's Fair. Fully ?ive thousam : 


| 


such records were there used, and by not less ther half a 


Million peoplee 


These cylinders have also beon emploved for dice 
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tation, for correspondence and for Other purposes in 1 


numberse I speak only of facets within my own knorledze; 
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cally referred to, the ozokerite cylinders have been exten- 


sively employed in this country and abroad. 





So with respect to the early veaphoriones: the 

assertion that they were not commercial or practical machines 

is unqualifiedly false» ‘the machine I had in 1886, when 
examined, tested, and used by practical stenographers, and 

other qualified persons having no interest in the matter 

| was pronounced a good, practical andoperative machinee ‘The 

merit of the invention, which such machines embodied, was at 


that date beyond 211 question, and although, as was to be 


ee ee 


expected the mechanical details have been greatly improved, 
the essential features of the invention remain unchanged to 
this daye In and about this city graphophones were employed 
for business purposes from the time of their first appearance 


on the market, namely 1888, and in considerable numbers. 
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They were unquestionably the first talking machines ever 
employed for oral dictation or for any practical purpose. 


From the start the entire proceedings of the UseS-House of 


er ee a 


Representatives were daily transcribed through them with 
| 
entire success, they serving perfectly the purpose for which 
: | they were designed, sold and usede These early machines have, 
of course, been replaced by better ones, as the latter will 
| | undoubtedly be replaced in time to come, the art being yet 
in its infancy; but the statement that the graphophone was 


not, until within a recent period, a commercial mechine in 


+) o Bs . * 
une Strict Sense of the word, has no foundation in facte 





| | | Sworn to and Subscribed before me the °: 
| ATK day of Decanb or, 1894. i 
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